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Today’s presentation

• Emissions trading and 
product benchmarks

• The LKAB case
• Future outlook

3|



Emissions trading and product
benchmarks



The logic of emissions trading

• Creates a cost for CO2 
emissions to incentivise
reductions (”polluter pays”)

• Establishes a market to 
ensure efficient allocation of
emissions through auctioning

• Ensures equal treatment to 
avoid distortions of
competition
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The ”necessary evil”: Free allowances
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L. Hermwille, W. Obergassel
& C. Arens (2015), The 
transformative potential of 
emissions trading, Carbon 
Management, Volume 6, 
Issue 5-6

• EU ”subsidy” of
€200 billion 
since 2008. 

• Estim. €400 
billion over the 
next ten years

• Applicable until
at least 2031



Free allowances; from grandfathering 
(2005) to product benchmarks (2013) 
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The Court’s view on the ”substitutes” 
criterion in benchmark-setting

8|

Art. 10a (1) ETS DirectiveC-80/16, para. 47



The LKAB case
T-244/21



The LKAB case in a nutshell:
Are these products substitutes?
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Facts of the case

• Same raw material (iron ore)
• Used interchangeably
• Almost identical production processes, but enormous difference in climate 

performance: 29–57 kg CO2 per tonne sintered pellets vs 265 kg CO2 per tonne 
sintered fines = 80-90 % reduction

• Including pellets would reduce benchmark value significantly and result in a 
reduced total number of free allowances

• The Commission is arguably bound by the substitutability criterion in Article 10a 
ETS directive in both benchmark setting and application 

à ETS is supposed to create – not remove – incentives for transition
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Broader implications of the court case

• For the steel sector: impacts incentives for use of pellets or fines; considerable 
climate impact in its own right

• Potential precedents for the broader benchmark system:
• The court’s standard of review and the EC’s margin of discretion
• Narrow versus broad concept of substitutability – a broader concept of 

substitutability improves environmental outcomes
• The binding nature of the substitutability criterion

à Would support bolder, principled EU climate action
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Future outlook



Lessons learned
• No free allocation would provide the 

strongest incentives for large-scale transition, 
but does not address the risk of carbon 
leakage

• If free allocation is necessary, low- and zero-
carbon technologies must receive free
allowances on same terms as legacy
technologies

• Efficient incentives for transition requires 
broad product benchmarks. Disruptive 
business impact must be cushioned in other 
ways than separate benchmarks.

• Need for transparency in benchmark-setting
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The future of the product benchmarks

• Current benchmarks will be reviewed
before 2026-2030 trading period, under 
revised wording in the ETS Directive

• Judgment of the GC in T-244/21 
expected during 2023

• CBAM will phase out free allocation in 
covered sectors by 2032 / 2035
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